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STATEMENT OF ISSUES PRESENTED
ON APPEAL
1.

Were

the

20,000

shares

of In-tec

stock

issued to

Sharon Owen on August 9, 1984 subject to the 20-1 reverse stock
split?
2.

Does contract law preclude In-tec from claiming the

20,000 shares of In-tec stock issued to Sharon Owen were not
subject to the 20-1 reverse stock split?
STATEMENT OF DETERMINATIVE STATUTE
Following is the text of Utah Code Ann. 1953, §16-10-59:
Upon the issuance of the certificate of amendment
by the Division of Corporations and Commercial
Code, the amendment shall become effective and the
articles of incorporation shall be deemed to be
amended accordingly.
No amendment shall affect any existing cause of
action in favor of or against such corporation, or
any pending suit to which such corporation shall be
a party, or the existing rights of persons other
than shareholders; and, in the event the corporate
name shall be changed by amendment, no suit brought
by or against such corporation under its former
name shall abate for that reason.

STATEMENT OF CASE
This case commenced as an interpleader action by Atlas
Stock Transfer Corporation.

Johnson Bowles Company, Sharon Owen,

and In-tec International (U.S.A.), Inc. ("In-Tec") were interpled
for the purpose of determining, if any, the number of shares of
In-tec stock, to which Sharon Owen was entitled.

Sharon Owen was

issued 2 0,000 shares of In-tec stock on August 19, 1984.
1

Johnson

Bowles Company was Sharon Owen's broker, and was dismissed from
the case after stipulating that it claimed no interest in the
shares.

Owen

claimed

she

tendering

cash

and rendered

paid

for

such

services to

shares

in

full by

In-tec; and that the

issuance of such shares to her on August 19, 1984 was not subject
to a 20-1 reverse stock split approved by shareholders on June
18,

1984, but not filed with the Utah Department of Business

Regulations, Corporations Division, until December 21, 1984.
tec

disputed

payment

by

Owen, and

asserted

at most

In-

she was

entitled to 1000 shares after giving effect to the 20-1 reverse
stock split.

DISPOSITION IN LOWER COURT
A bench trial was conducted on May 23, 1987, and Amended
Findings of Fact and Conclusions of Law and Amended Judgment were
entered on June 22, 1987

(R. 85).

The Court found that: the

shareholders approved a 20-1 reverse stock split on June 18, 1984
(R.86); Owen rendered services for and the Board of Directors
approved on July 11, 1984, the issuance to Owen of 20,000 shares
of In-tec common stock (R.86); the 20,000 shares were issued on
August 9, 1984 (R. 85) and accepted by Owen; In-tec represented
to Owen and others prior to July 11, 1984, that the reverse split
of shares was effective

(R.87); and the 20-1 reverse split was

filed

Department

with

the

Utah

of

Business

Regulations,

Corporation Division, on December 21, 1984 (R.87).
The Court concluded that the shares issued to Owen were
2

not subject to the 20-1 reverse split, and that contract law
precluded In-tec from claiming that the 20,000 shares issued to
Owen were subject to the 20-1 reverse split filed on December 21,
1984 (R.89).

Judgment was entered declaring Owen to be the owner

of 20,000 In-tec shares (R.91).
June 22, 1987.

(R. 99)

Notice of Appeal was filed on

The Supreme Court has jurisdiction of

this appeal pursuant to Utah Code Ann. 1953, § 78-2-2 (3) (i) , as
amended.

STATEMENT OF FACTS
1.

The shareholders of In-tec approved changing the name

of the corporation from Merchant's International Corp. to In-tec
International (U.S.A.), Inc., on May 18, 1984. The amendment was
filed with the Utah Department of Business Regulation, Department
of Corporations and Commercial Code, on December 21, 1984. (Ex.
7)
2.

The shareholders of In-tec approved a 20-1 reverse

split of the outstanding shares on June 18, 1984.
13)

(TR38 - Ex.

The amendment was filed with the Utah Department of Business

Regulation, Department of Corporations and Commercial Code, on
December 21, 1984.
3.

Atlas

agent for In-tec.
4.
understood

Atlas1

(Ex. 7)
Stock Transfer

Corporation

was the transfer

(TR12)
president, Franklin

C. Kimball,

the reverse split was effective

(TR17)
3

("Kimball")

on June 18, 1984.

5.

Kimball

obtained

this

understanding

supplied by Donald Bradley, president of In-tec.
6.

from

minutes

(TR17-18)

It was Kimball's understanding that Merchant's shares

were being reversed and that shares would be issued in the name
of In-tec after the split.
7.
tec

(TR18)

Other than being furnished the written minutes of In-

director's

meetings,

approving

the

Owen

stock

issuance,

Kimball had no recollection of any meeting or conversations with
In-tec's president, Donald Bradley, about the issuance of 2 0,000
shares of In-tec stock to Owen.
8.

(T18, and 30-31)

The July 11, 1984 In-tec minutes authorizing the Owen

stock issuance were identified as Exhibit P-12.
9.

Kimball understood that the 20,000 shares issued to

Owen should not be reverse-split.
10.
Owen.

(TR 37)

(TR22)

Kimball relied on the minutes to issue the stock to

(TR37)
11.

Kimball did no recall discussing

split" with Mr. Bradley.
12.

"the 20-1 reverse

(TR18)

Kimball never asked the offices of In-tec whether any

documents had been filed to reflect the reverse split in the
official records of the State of Utah.
13.

Owen

testified

that

(TR3 6)

Bradley

told

her

the

shares she received were not subject to being reversed.
14.
years.

20,000
(TR42)

Owen was the In-tec accountant and had been for two

(TR42")
15.

Owen prepared financial statements for In-tec dated
4

September 30, 1983 and September 30, 1984.
16.

(TR44-45)

The capital stock account entries for both 1983 and

1984 are identical.,

No increases or decreases are reflected.

(TR45-49;60 - Ex. 14-15)
17.

Owen had complete access to the company records in

preparing the financial statements.
18.

The

entry

under

common

(TR51)
stock

always

value of the issued and outstanding stock.

reflects par

(TR55)

SUMMARY OF ARGUMENT
The District Court erred in concluding that stock issued
to Owen on August 9, 1984 was not subject to a 20-1 reverse
split.

Utah Code Ann. 1953, §16-10-59

issuance

of

Corporations

a. certificate
and

Commercial

of

states that upon the

amendment

Code, the

by

the

amendment

Division

of

shall become

effective and the Articles of Incorporation shall be deemed to be
amended accordingly.

Since the 20-1 reverse split amendment was

not filed until December 21, 1984, the shares issued to Owen on
August 9, 1984 must be reverse split 20-1.
ARGUMENT
Point I
THE DISTRICT COURT ERRED IN CONCLUDING THAT STOCK ISSUED
TO OWEN WAS NOT SUBJECT TO A 2 0-1 REVERSE SPLIT.
The

shares

of

stock

issued

and

outstanding

in

a

corporation are regulated by Utah Code Ann. 1953, §16-10-14 and
15.

Once the capitalization

Articles

of

Incorporation,

of the corporation

it

cannot
5

be

changed

is fixed by
except

in

accordance with the procedure set forth in Utah Code Ann. 1953,
§16-10-54 through 16-10-59.
The shareholders of In-tec approved a 2 0-1 reverse stock
split on June 18, 1984.
this 2 0-1
Business

The Articles of Amendment reflecting

stock split were filed with the Utah Department of
Regulation,

Division

Code, on December 21, 1984.
In-tec

Articles

of

of

Corporations

and

Commercial

The Certificate of Amendment to the

Incorporation

was

issued

the

same

day

("Certificate of Amendment11) .
Until the Certificate of Amendment was issued the only
shares which In-tec had authority to issue were pre-split shares,
and the shares issued to Owen on August 9, 1984, necessarily had
to be pre-split shares.
Utah Code Ann. 1953, §16-10-59 states in part:
Upon the issuance of the certificate of amendment
by the Division of Corporations and Commercial
Code, the amendment shall become effective and the
articles of incorporation shall be deemed to be
amended accordingly.
This provision is identical to §63 of the Model Business
Corporation Act.

The official comments state that:

Under the Model Act an amendment of articles of
incorporation becomes effective only if and when
the secretary of state issues a certificate of
amendment . . . .
The value of a certificate of
amendment issued by the secretary of state is that
it is more definite evidence of an official finding
of compliance with law . . . .
This is in accord with Fletchers, Cyclopedia Corporations,
Perm. Ed., Vol. 7, §3721, which states in part:
If the statute requires the filing or registration
of the amendment in some public office, such
6

provision must be complied with, and if an
amendment is required to be filed with the
secretary of state, no rights can be claimed under
amendments which have not been filed . . • .
A recent state supreme court case upholding such a statute
is Brennan v. Minneapolis Society for Blind, Inc., 282 N.W.2d
515, 521 (Minn. 1979).

It states:

Defendant next asserts the validity of the
amendment to the articles of
incorporation
restricting voting membership to the Board of
Directors, which was passed by the Board on April
19, 1972. Defendant concedes that by oversight the
1966 amendment that authorized the Board to amend
the articles was not filed with the Secretary of
State until May 31, 1972. Until it is recorded by
the Secretary of State, an amendment to the
articles of incorporation does not take effect.
See Minn. St. 317.27 Subd. 5.
Consequently, the
Boardfs amendment on April 29, 1972, was without
authority and effect.
The same position has been followed in Allen v. Rovale 16,
Inc. , 449

So.

2d

1365,

1368

(La. App.

Ass'n v. Los Angeles

4th

Cir.

1984);

Pasadena

Hospital

Co., 221 P.2d

(1950).

Both Louisiana and California have adopted

and

62, 68

statutory

corporation charter amendment requirements similar to § 63 of the
Model Act.

As was stated in Allen, supra at 1368.

Shareholders
and
others
dealing with the
corporation must rely on the articles as they
appear in the Charter books of the State.
Otherwise one could not enter an act of sale or
deal with the corporation for fear that a minority
shareholder could have the transaction rescinded by
claiming the articles are invalid.
The statutory requirement that filing of amendments with
the

Secretary

Commercial

of

Code

State

Division

or
of

in
the

our

case

Utah

the

Corporation

Department

of

and

Business

Regulation is mandatory before the 20-1 reverse split amendment
7

is effective.

Franks v. Franks Bros. Co., 170 N.E. 810, 811

(Mass. 1930).
Owen was In-tec's accountant.

She attended the June 18,

1984 20-1 reverse split shareholder meeting, and had complete
access to the company records.
for

In-tec

She prepared financial statements

as late as September

30, 1984 which reflected

no

changes in the number of shares outstanding, or in the capital
stock account from September 30, 1983 through September 30, 1984.
The only conclusion to be drawn from these financial statements
is that she knew no amendments had been filed with or Certificate
of

Amendment

received,

from

the

Utah

Department

of

Business

Regulation, Division of Corporation and Commercial Code, and that
the stock she received from In-tec was pre-split stock.

Point II
THE DISTRICT COURT ERRED IN CONCLUDING THAT CONTRACT LAW
PRECLUDED IN-TEC FROM CLAIMING THE 20,000 SHARES OF IN-TEC STOCK
ISSUED TO SHARON OWEN WERE NOT SUBJECT TO THE 2 0-1 REVERSE STOCK
SPLIT.
In-tec had no authority to issue post-split shares until
the Amendment had been properly
Amendment issued.

filed

and the Certificate of

Any agreement to issue such shares is void not

voidable because In-tec had no power from the State to issue such
stock.

Triplex Shoe Co. v. Rice & Hutchins, 152 A. 342, 347

(Sup. Ct. Del 1930).
We have seen no case in which it was held that
stock issued contrary to law might be regarded as
valid outstanding stock when there was no grant
from the state to issue the kind of stock that was
issued.
Such stock, when attempted to be issued,
8

must be treated as void, and is a nullity.
Id. at 347.
By

accepting

the

stock

which

In-tec

had

authority

to

issue, namely pre-split shares, the only stock Owen received was
pre-split shares.
differently.

In-tec had no power to contract for anything

It could not enter into the contract which the

lower court held existed.

Cf. Boca & L.R. Co. v. Sierra Valley

Ry. Co.. 84 P. 298, 303 (3rd Dist. Ct. of App. Calif. 1905).

CONCLUSION
Until Utah Code Ann. 1953, §16-10-59 was complied with Intec had no authority to issue post-split shares, and any contract
to do so was void.
had

authority

shares,

to

which

By accepting the 20,000 shares which In-tec
issue, Owen accepted

following

the

issuance

and received
of

the

pre-split

Certificate

of

Amendment on December 21, 1984, were reverse split 20-1.
The

Owen

shares

currently

issued

and

outstanding

1,000.
DATED this X / day of September, 1987.
CHRISTENSEN, JENSEN & POWELL, P.C.

Elwood P. Powell
Attorneys for In-tec

9

are

CERTIFICATE OF SERVICE
I hereby certify that four (4) true and correct copies
of the foregoing Appellantf s Brief were mailed this 21st day of
September, 1987, postage prepaid, to the following:
Edward T. Wells
BOTTUM & WELLS
Suite 1120 Boston Building
Salt Lake City, Utah 84111
CHRISTENSEN, JENSEN & POWELL, P.C.

"Elwood P. Powell
Attorneys for Appellant

m

A D D E N D

11

IT M

Edward T. Wells - Bar N o . 3422
BOTTUM & W E L L S , P.C.

Suite 1120 Boston Building
Salt Lake City, Utah 84111
Telephone: (801) 538-0700
—

—T-

/ ^ V- 1 1 ^ft-- L

L

IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT
IN AND FOR SALT LAKE COUNTY, STATE OF UTAH
ATLAS STOCK TRANSFER CORP.,

a>

.eC^

FINDINGS OF FACT AND
CONCLUSIONS OF LAW

Plaintiff,
Vs.

Civil No. C86-8074
Judge Richard Moffat

JOHNSON-BOWLES COMPANY, INC.,
SHARON OWEN AND IN-TEC,
INTERNATIONAL (U.S.A.), INC.,
Defendants.

The above interpleader matter came on for trial on May 23,
1987, at 10:00 A.M.

Defendant Sharon Owen was present and

represented by Edward T. Wells of the firm of Bottum & Wells, P.C,
Defendant In-Tec, International (U.S.A.), Inc., (hereinafter
"In-Tec") was represented by Elwood P. Powell of the firm of
Christensen, Jensen & Powell, P.C.
The court having heard the evidence and having reviewed the
pleadings and admissions on file herein and the exhibits received
during the trial and being fully advised, hereby makes the
following:
FINDINGS OF FACT
1.-

In-Tec is a Utah corporation.

vi 1-. *J v- w * — '

2.

Sharon Owen is a resident of Salt Lake County, State of

Utah.
3.

During 1983 and 1984, Sharon Owen performed accounting

and other services for Merchants International Corp., a predecsssor
of defendant In-Tec.
4.

At a shareholders meeting held May 18, 1984, Merchants

International Corp. changed its name to "In-Tec, International
(U.S.A.), Inc.
5.

On June 18, 1984, the shareholders of In-Tec caused a

20-1 reverse split of the existing shares of In-Tec.
6.

The effect of the reverse split was to have Seven Hundred

Sixty-Four Thousand Five Hundred Fifty-Two (764,552) shares of
In-Tec stock issued and outstanding after the reverse split.
7.

At a meeting of the Board of Directors of In-Tec held on

or about July 11, 1984, the Board authorized issuance of Twenty
Thousand (20,000) shares of the common voting stock of In-Tec to
be issued to Sharon Owen for past services rendered to the
Corporation.
8.

On August 9, 1984, In-Tec issued to Sharon Owen certifi-

cates representing Twenty Thousand (20,000) shares of the common
voting stock of In-Tec.
9.

Plaintiff Atlas Stock Transfer Corp. (hereinafter "Atlas"),

has at all times relevant hereto been the transfer agent and
registrar for the stock of In-Tec and its predecessors.
10.

On or about June 18, 1984, In-Tec advised Atlas of the

reverse split of its stock and Atlas noted on its books and records

(2)

t^iat as of June 18, 1984, there had been a reverse split (20-1)
of shares of In-Tec and there were, as of that date, issued and
outstanding Seven Hundred Sixty-Four Thousand Five Hundred FiftyTwo (764,552) shares of In-Tec stock after giving effect to the
reverse split,
11.

Atlas has never issued any share certificates in the

name of MIn-Tec" which had not given effect to the 20-1 reverse
split.
12.

The Articles of Amendment reflecting the May 18, 1984,

and June 18, 1984, meetings were not filed with the Corporations
Division of the State of Utah by In-Tec management until
December 21, 1984.
13.

In-Tec represented to Atlas, Sharon Owen and others prior

to July 11, 1984, that the name change to "In-Tec" and the
reverse split of shares were effective.
14.

In-Tec represented to Atlas and Sharon Owen that the

shares issued August 9, 1984, were post-split shares and contracted
with her to issue such shares as "post-split" shares.
15.

The shares issued by Atlas to Sharon Owen on August 9,

1984, were issued as post-split shares by Atlas.
16.

The shares issued to Sharon Owen were "restricted" and

subject to Rule 144 promulgated by the Securities and Exchange
Commission under the Securities Act of 1933 (hereinafter "Rule
144") .
17.

On August 22, 1986, Sharon Owen notified Atlas that she

proposed to sell the Twenty Thousand (20,000) shares of In-Tec
stock authorized July 11, 1984, and issued to her by the Corporation

(3)

Q00GS7

August 9, 1984, for services, under Rule 144 in a brokerage
transaction through Johnson-Bowles.
18.

Atlas notified In-Tec of the proposed sale and In-Tec

responded in writing that the Corporation did not believe the
shares were transferable and questioning whether Owen had paid
for the stock.
19.

Atlas treated such notice as an adverse claim under Utah

Code Annotated, Section 70A-8-301 (1981).
20.

Atlas then sent a Notice of Adverse Claim to In-Tec

pursuant to Utah Code Ann., Section 70A-8-304 (1981).
21.

The Notice was sent by Atlas in an effort to discharge

its duty of inquiry under Utah Code Ann., Section 70A-8-403(2)
and demanded that In-Tec either post a bond or obtain a restraining
order within thirty (30) days or Atlas would transfer the stock as
requested by Owen.
22.

In-Tec did not post a bond or file an action to restrain

the transfer.
23.

On October 20, 1986, after the thirty (30) days had

elapsed, Atlas transferred Sharon Owenfs shares to "Johnco", a
nominee of Johnson-Bowles, the broker through which the Rule 144
sale was originally proposed to occur.
24.

In-Tec claimed in its answer it was the owner of

Certificates SL-0005916, SL-0005917 and SL-0005918 representing
the said Twenty Thousand (20,000) shares registered in the name
of Johnco.
25.

The said shares have been deposited with the Clerk of

(4)

GOOQSS

the Court.

26.

Johnson-Bowles has disclaimed any ownership interest in

said shares,
27.

The Johnco shares are derived from the shares issued to

Sharon Owen.
28.

The said shares were validly issued to Sharon Owen for

services and she is the present beneficial owner of said shares.
WHEREFORE, having made the foregoing Findings of Fact, the
court hereby enters the following:
CONCLUSIONS OF LAW
1.

This court has jurisdiction of the parties.

2.

The Twenty Thousand (20,000) shares of stock of In-Tec

issued to Sharon Owen on August 9, 1984, were validly issued
pursuant to action of the Board of Directors of In-Tec, July 11,
1984, and were not subject to the 20-1 reverse split approved by
shareholders on June 18, 1984.
3.

Contract Law precludes In-Tec from claiming its failure

to file the Amendments to its Articles of Incorporation approved
by shareholders on May 18, 1984, and June 18, 1934, until
December 21, 1984, makes the Owen stock subject to a 20-1 reverse
split.
4.

Sharon Owen is the legal and beneficial owner of the

shares represented by Certificates SL-0005915, SL-0005917 and
SL-0005918 respectively representing Twenty Thousand (20,000) sha
of the common voting stock of the defendant In-Tec and defendant
In-Tec has no right, title or interest in such shares which share

(5)

5.
e l . r k of

The s a i d s h a r e s ,
t h e

w h l c h

coort^ouW

DATED t h i s

V

d a y

a r e

p r e s e a u y

be f o r t h w i t h
o£

June

_

1987

District

APPROVED AS TO FORM:

b e

.n5

delivered

^ ^

^

^

t o Sharon Owen

_

"Moff
Jud,

H. CiXGM KiNDLEY
,
^
CLERK

BOTTUM & WELLS-, P . C

Deputy Clertf

CHRISTENSEN, JENSEN & POWELL

"Elwood P .

Powell

(6)

OQOOSG

KJ»ard T . w«lXs
BOTTUM & WELLS,

— Bar
P.C.

No.

3422

Suite 1120 Boston Building
Salt Lake City, Utah 84111
Telephone: (801) 538-0700
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IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT'
IN AND FOR SALT LAKE COUNTY, STATE OF UTAH

5! "/

ATLAS STOCK TRANSFER CORP.,
Plaintiff,

/\11D
JUDGMENT
Civil No. C86-8074
Judge Richard Moffat

Vs.
JOHNSON-BOWLES COMPANY, INC.,
SHARON OWEN AND IN-TEC,
INTERNATIONAL (U.S.A.), INC.,

Defendants,

t f I n* r> r
S

^

1

'

*i

•'•> -i v •

••

The court having heretofore entered its Findings of Fact and
Conclusions of Law in the above entitled matter after trial, and
good cause appearing:
IT IS HEREBY ORDERED, ADJUDGED AND DECREED, as follows:
1.

Defendant Sharon Owen is the legal and beneficial owner

of the Twenty Thousand (20,000) shares of stock of In-Tec,
International (U.S.A.), Inc., represented by Certificates
SL-0005916, SL-0005917 and SL-00Q5918 registered in the name of
"Johnco" which shares were deposited with the clerk of the court
by plaintiff herein, Atlas Stock Transfer Corp.
2.

Defendant In-Tec, International (U.S.A., Inc., has no

legal or equitable ownership interest in the shares represented

000031

toy s a i d

3.

certicx^^c^s-

Sharon Owen is entitled to immediate possession of share

Certificates Numbered SL-0005916, SL-0005917 and SL-0005918 and
the clerk is directed to immediately deliver possession of said
certificates to Sharon Owen.
4.

Sharon Owen is entitled to recover her costs incurred

herein as against defendant In-Tec, International (U.S.A., Inc.,
in the amount of Twelve Dollars.($12.00), said Judgment to accrue
interest at the rate of twelve percent (12%) per annum from date
of Judgment until paid.
DATED this

fi

day of June, 1987

ATTEST
APPROVED AS TO FORM:
BOTTUM & WELLS, P.C.

By:/^/A

"Edward T". Wells

CHRISTENSEN, JENSEN & POWELL

By£

y^TrV

Elwood P. Powell

(2)
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JUDICIAL CODE

justice is absent or otherwise unable to serve, the associate chief justice
shall serve as chief justice. The chief justice, where not inconsistent with
law, may delegate responsibilities to the associate chief justice.
History: L. 1951, ch. 58, § 1; C. 1943,
Supp., 104-2-1; L. 1969, ch. 247, § 1; 1986,
ch. 47, § 40.

78-2-1.6-

Compiler's Notes. — The 1986 amendment rewrote this section.

Repealed.

Repeal. — Section 78-2-1.6 (L. 1979, ch.
134, § 1; 1981, ch. 156, § 1), relating to salaries of justices, was repealed by Laws 1981,

ch. 267, § 2, effective July 1,1982. See 63-8-1
et seq.

78-2-2. Supreme Court jurisdiction.
(1) The Supreme Court has original jurisdiction to answer questions of
state law certified by a court of the United States.
(2) The Supreme Court has original jurisdiction to issue all extraordinary writs and authority to issue all writs and process necessary to carry
into effect its orders, judgments, and decrees or in aid of its jurisdiction.
(3) The Supreme Court has appellate jurisdiction, including jurisdiction
of interlocutory appeals, over:
(a) a judgment of the Court of Appeals;
(b) cases certified to the Supreme Court by the Court of Appeals
prior to final judgment by the Court of Appeals;
(c) discipline of lawyers;
(d) final orders of the Judicial Conduct Commission;
(e) final orders and decrees in cases originating in:
(i) the Public Service Commission;
(ii) the State Tax Commission;
(iii) the Board of State Lands;
(iv) the Board of Oil, Gas, and Mining; and
(v) the state engineer;
(f) a final judgment or decree of any court of record holding a statute
of the United States or this state unconstitutional on its face under the
Constitution of the United States or the Utah Constitution;
(g) interlocutory appeals from any court of record involving a charge
of a first degree or capital felony;
(h) appeals from the district court involving a conviction of a first
degree or capital felony; and
(i) orders, judgments, and decrees of any court of record over which
the Court of Appeals does not have original appellate jurisdiction.
(4) The Supreme Court may transfer to the Court of Appeals any of the
matters over which the Supreme Court has original appellate jurisdiction,
except for the following matters:
4
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COLLATERAL REFERENCES
Am. Jur. 2d. — 19 Am Jur 2d Corporations
^ 9192 to 2214
C.J.S. — 19 C J S Corporations ^ 1305 to
1322

Key Numbers. — Corporations e=> 507

16-10-14. Authorized shares.
Each corporation shall have power to create and issue the number of shares
stated in its articles of incorporation. Such shares may be divided into one or
more classes, any or all of which classes may consist of shares with par value
or shares without par value, with such designations, preferences, limitations,
and relative rights as shall be stated in the articles of incorporation. The
articles of incorporation may limit or deny the voting rights of, or provide
special voting rights for, the shares of any class to the extent not inconsistent
with the provisions of this act.
Without limiting the authority herein contained, a corporation when so
provided in its articles of incorporation, may issue shares of preferred or
special classesla) subject to the right of the corporation to redeem any of such shares
at the price fixed by the articles of incorporation for the redemption
thereof.
(b) entitling the holders thereof to cumulative, noncumulative or partially cumulative dividends.
(c) having preference over any other class or classes of shares as to
payment of dividends.
(d) having preference m the assets of the corporation over any other
class or classes of shares upon the voluntary or involuntary liquidation of
the corporation
(e) convertible into shares of any other class or into shares of any series
of the same or any other class, except a class having prior or superior
rights and preferences as to dividends or distribution of assets upon liquidation, but shares without par value shall not be converted into shares
with par value unless that part of the stated capital of the corporation
represented by such shares without par value is, at the time of conversion, at least equal to the aggregate par value of the shares into which the
shares without par value are to be converted.
History: L. 1961, ch. 28, § 14.
Mearung of "this act" — See the note under the same catchhne following & 16-10-1.

Cross-References. — Constitutional provisions. Utah Const Art XII, Sec 5

COLLATERAL REFERENCES
Am. Jur. 2d. — 18 Am Jur 2d Corporations
§ 431 et seq
C.J.S.—18CJ3 Corporations §§ 196 198
A.L.R. — Failure to issue stock as factor in
disregard of corporate entity 8 A L R 3d 1122

Lis pendens in suit to compel stock transfer,
48 A L R 4th 731
Key Numbers. — Corporations «=» 62, 70
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16-10-15. Issuance of shares of preferred or special classes
in series.
(1) If the articles of incorporation provide, the shares of any preferred or
special class may be divided into and issued in series. If the shares of any class
are to be issued in series, then each series shall be designated to distinguish
the shares of the preferred or special class from the shares of all other series
and classes. Any or all of the series of any class and the variations in the
relative rights and preferences between the different series may be fixed by
the articles of incorporation, but all shares of the same class shall be identical
except for the following relative rights and preferences, as to which there may
be variations between different series:
(a) the rate of dividend;
(b) the price at and the terms and conditions on which shares may be
redeemed;
(c) the amount payable upon shares in the event of involuntary liquidation;
(d) the amount payable upon shares in the event of voluntary liquidation;
(e) sinking fund provisions for the redemption or purchase of shares;
(f) the terms and conditions on which shares may be converted, if the
shares of any series are issued with the privilege of conversion.
(2) If the articles of incorporation expressly vest authority in the board of
directors, then, to the extent the articles of incorporation have not established
series and fixed the variations in the relative rights and preferences between
series, the board of directors has authority to divide any or all of the classes of
shares into series and, within the limitations set forth in this section and in
the articles of incorporation, fix and determine the relative rights and preferences of the shares of any series so established.
(3) In order for the board of directors to establish a series, where authority
to do so is contained in the articles of incorporation, the board of directors
shall adopt a resolution setting forth the designation of the series and fixing
and determining the relative rights and preferences of the series, or of as
much as is not fixed by the articles of incorporation.
(4) Prior to the issuance of any shares of a series established by resolution
adopted by the board of directors, the corporation shall file with the Division
of Corporations and Commercial Code a statement setting forth:
(a) the name of the corporation;
(b) a copy of the resolution establishing and designating the series, and
fixing and determining the relative rights and preferences of the series;
(c) the date of adoption of the resolution; and
(d) that the resolution was duly adopted by the board of directors.
(5) This statement shall be signed by the corporation by its president or a
vice-president and by its secretary or an assistant secretary, and verified by
one of the officers signing the statement, and this statement and one copy
shall be delivered to the Division of Corporations and Commercial Code. If the
Division of Corporations and Commercial Code finds that the statement conforms to law, it shall, when all fees have been paid as prescribed in this title:
(a) endorse on the original and one copy the word "filed" and the
month, day, and year of the filing;
(b) file the original in its office; and
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History: L. 1961, ch. 28, § 52.
Cross-References. — Liability of directors
for part of $1,000 not received, § 16-10-44(e)
COLLATERAL REFERENCES
Am. Jur. 2d. — 18A Am Jur 2d Corporations $ 222

C.J.S. — 18 C J S Corporations * 66
Key Numbers. — Corporations c=> 16

16-10-53. Organization meeting of directors.
After the issuance of the certificate of incorporation an organization meeting of the board of directors named in the articles of incorporation shall be
held, either within or without this state, at the call of a majority of the
incorporators, for the purpose of adopting bylaws, electing officers and the
transaction of such other business as may come before the meeting The incorporators calling the meeting shall give at least three days' notice thereof by
mail to each director so named, which notice shall state the time and place of
the meeting.
History* L. 1961, ch. 28, § 53.
Cross-References. — Fraudulent documents relating to organization, § 76-10-703

16-10-54. Right to amend articles of incorporation.
A corporation may amend its articles of incorporation, from time to time, m
any and as many respects as may be desired, so long as its articles of incorporation as amended contain only such provisions as might lawfully be contained m original articles of incorporation at the time of making such amendment, and, if a change m shares or the rights of shareholders, or an exchange
reclassification or cancellation of shares or rights of shareholders is to be
made, such provisions as may be necessary to effect such change, exchange
reclassification or cancellation
In particular, and without limitation upon such general power of amendment, a corporation may amend its articles of incorporation, from time to time
so as:
(a) To change its corporate name.
(b) To change its period of duration.
(c) To change, enlarge or dimmish its corporate purposes.
(d) To increase or decrease the aggregate number of shares, or shares of
any class, which the corporation has authority to issue
(e) To increase or decrease the par value of the authorized shares of any
class having a par value, whether issued or unissued.
(f) To exchange, classify, reclassify or cancel all or any part of its
shares, whether issued or unissued.
(g) To change the designation of all or any part of its shares, whether
issued or unissued, and to change the preferences, limitations, and the
relative rights m respect of all or any part of its shares whether issued or
unissued.
(h) To change shares having a par value, whether issued or unissued,
into the same or a different number of shares without par value, and to
138

BUSINESS CORPORATION ACT

16-10-54

change shares without par value, whether issued or unissued, into the
same or a different number of shares having a par value.
(i) To change the shares of any class, whether issued or unissued, and
whether with or without par value, into a different number of shares of
the same class or into the same or a different number of shares, either
with or without par value, of other classes.
(j) To create new classes of shares having rights and preferences either
prior and superior or subordinate and inferior to the shares of any class
then authorized, whether issued or unissued.
(k) To cancel or otherwise affect the right of the holders of the shares of
any class to receive dividends which have accrued but have not been
declared.
(1) To divide any preferred or special class of shares, whether issued or
unissued, into series and fix and determine the designations of such series
and the variations in the relative rights and preferences as between the
shares of such series.
(m) To authorize the board of directors to establish, out of authorized
but unissued shares, series of any preferred or special class of shares and
fix and determine the relative rights and preferences of the shares of any
series so established.
(n) To authorize the board of directors to fix and determine the relative
rights and preferences of the authorized but unissued shares of series
theretofore established in respect of which either the relative rights and
preferences have not been fixed and determined or the relative rights and
preferences theretofore fixed and determined are to be changed.
10) To revoke, diminish, or enlarge the authority of the board of directors to establish series out of authorized but unissued shares of any preferred or special class and fix and determine the relative rights and preferences of the shares of any series so established.
(p) To limit,- deny or grant to shareholders of any class the preemptive
right to acquire additional shares of the corporation, whether then or •
thereafter authorized.
History: L. 1961, ch. 28, § 54.
Cross-References. — Legislature may not
extend charter, Utah Const. Art. XII, Sec. 3.
NOTES TO DECISIONS
ANALYSIS

•" general.
Amendments where articles do not so provide.
Construction.
^ what "respect"' amendable.
• •Liking nonassessable stock assessable.
:>rsonal and individual liability of stockholders.
vock representation at voting.
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In general.
Constitutional and statutory provisions authorizing amendments of articles of incorporation did not only pertain as to the relationship
between the state and the corporation, but also
pertained to rights between the corporation
and its stockholders. Cowan v. Salt Lake
Hdwe. Co., 118 Utah 300, 221 P.2d 625 (1950).
Amendments where articles do not so provide.
Corporation had the right to amend its articles to make callable certain noncallable
shares of preferred stock where the amendment was approved by a vote representing
more than two-thirds of its outstanding stock,
notwithstanding that the articles did not contain an express provision authorizing amendments. Cowan v. Salt Lake Hdwe. Co., 118
Utah 300, 221 P.2d 625 (1950).
Construction.
Corporation charter which authorized the
selling and leasing of real estate and the occupying of real estate and the raising and dealing
in livestock was broad enough to permit the
grazing of members' livestock in proportion to
their interests. Summit Range & Livestock Co.
v. Rees, 1 Utah 2d 195, 265 P.2d 381 (1953).
In what "respect" amendable.
Period of existence of a corporation could be
extended by amendment of articles of incorporation. Keetch v. Cordner, 90 Utah 423, 62
P.2d 273, 108 A.L.R. 52 (1936).
Laws in force at the time of extension of corporate life formed a part of the articles of incorporation from such time forward. Fower v.
Provo Bench Canal & Irrigation Co., 99 Utah
267, 101 P.2d 375 (1940), cert, denied. 313 U.S.
564, 61 S. Ct. 841, 85 L. Ed. 1523 (1941).

Making nonassessable stock assessable
Nonassessable stock, by proper amendmeiv
of the articles of incorporation, could be mau>
assessable. Fenton v. Peery Land & Livestoc'
Co., 3 Utah 156, 280 P.2d 452 (1955-.
Personal and individual liability of stockholders.
Majority stockholders could change article
of incorporation so as to make unassessable
stock assessable provided no attempt was made
to change the personal or individual liability of
a stockholder. Weede v. Emma Copper Co * 58
Utah 524, 200 P. 517 (1921).
Stock representation at voting.
Where articles of incorporation declared
stock assessable to some extent and for certain
purposes, and then expressly conferred upon
majority of stockholders the authority to
amend articles in any respect, majority stockholders had right to amend articles so as to
authorize assessment on full-paid capital stock.
Nelson v. Keith-O'Brien Co., 32 Utah 396, 91
P. 30 (1907).
Majority vote of outstanding stock could
amend articles to authorize an issue of preferred stock, with preferential rights over prior
issued preferred stock, and to divide the whole
stock into classes, with such preferential
rights. This invaded no constitutional right of
other preferred stockholders. Salt Lake Auto.
Co. v. Keith-O'Brien Co., 45 Utah 218, 143 P.
1015 (1914).
Corporation was entitled to vote entire block
of stock held by it in another company seeking
to amend its articles, as against a contention
that the action was authorized by vote of less
than half of outstanding shares. Fower v.
Provo Bench Canal & Irrigation Co., 99 Utah
267, 101 P.2d 375 (1940), cert, denied, 313 U.S.
564, 61 S. Ct. 841, 85 L. Ed. 1523 (1941).

COLLATERAL REFERENCES
Am. Jur. 2d. — 18 Am. Jur. 2d Corporations
§§ 92 to 95.

C.J.S. — 18 C.J.S. Corporations § 61.
Key Numbers. — Corporations e» 40.

16-10-55. Procedure to amend articles of incorporation.
Amendments to articles of incorporation shall be made in the following
manner:
(a) The board of directors of its own volition shall adopt a resolution
setting forth the proposed amendment and directing that it be submitted
to a vote at a meeting of shareholders, which may be either an annual or
special meeting or,
(b) The board of directors shall, upon the written request of the holders
of not less than ten per cent of the shares entitled to vote upon the proposed amendment, or such lesser number as may be provided by the
articles of incorporation, adopt a resolution setting forth the proposed
140
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amendment and directing that it be submitted to a vote at a meeting of
shareholders, which may be either an annual or special meeting. If the
resolution adopted by the board of directors is pursuant to the written
request of the requisite number of shareholders it shall so recite. The
board of directors may adopt a resolution recommending the adoption or
rejection of the proposed amendment.
(c) Written or printed notice setting forth [the] proposed amendment or
a summary of the changes to be effected thereby, and any recommendations of the board of directors for adoption or rejection of the proposed
amendment, shall be given to each shareholder of record entitled to vote
thereon within the time and m the manner provided in this act for the
giving of notice of meetings of shareholders If the meeting be an annual
meeting, the proposed amendment or such summary may be included in
the notice of such annual meeting
(d) At such meeting a vote of the shareholders entitled to vote thereon
shall be taken on the proposed amendment. Unless the articles of incorporation require the affirmative vote of a larger number of shares, the
proposed amendment shall be adopted upon receiving the affirmative vote
of the holders of at least a majority of the shares entitled to vote thereon,
unless any class of shares is entitled to vote thereon as a class, m which
event the proposed amendment shall be adopted upon receiving the affirmative vote of the holders of at least a majority of the shares of each class
of shares entitled to vote thereon as a class and of the total shares entitled
to vote thereon.
Any number of amendments may be submitted to the shareholders, and
voted upon by them, at one meeting.
History: L. 1961, ch. 28, § 55.
Meaning of "this act". — The term 'this
act," referred to in this section, means Laws

1961 Chapter 28 which appears as §§ 16-10-1
to 16-10-51, 16-10-52 to 16-10-76, 16-10-77 to
16-10-88, and 16-10-89 to 16-10-141

NOTES TO DECISIONS
Sufficiency of authorization.
•Vmenctment of articles of irrigation companv
to secure additional water aupplv was sufficiently authorized bv vote of majority of stockholders, although individual stockholders

16-10-56.

might claim that additional water was not
needed Fower v Provo Bench Canal & Imgation Co, 99 Utah 267 101 P 2d 375 '1940),
cert denied, 313 U S 564, 61 S Ct 841, 85 L
Ed 1523 (1941)

Class voting on a m e n d m e n t s .

The holders of the outstanding shares of a class shall be entitled to vote as a
class upon a proposed amendment, whether or not entitled to vote thereon by
the provisions of the articles of incorporation, if the amendment would.
(a) Increase or decrease the aggregate number of authorized shares of
such class.
(b) Increase or decrease the par value of the shares of such class
(c) Effect an exchange, reclassification or cancellation of all or part of
the shares of such class
(d) Effect an exchange, or create a right of exchange, of all or any part
or [of] the shares of another class into the shares of such class.
141
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(e) Change the designations, preferences, limitations or relative n<*ht>
of the shares of such class
(f) Change the shares of such class, whether with or without par \aluc
into the same or a different number of shares, either with or without par
value, of the same class or another class or classes
(g) Create a new class of shares having rights and preferences pnoi
and superior to the shares of such class, or increase the rights and preferences of any class having rights and preferences prior or superior to the
shares of such class.
(h) In the case of a preferred or special class of shares, divide the shares
of such class into series and fix and determine the designation of such
series and the variations in the relative rights and preferences between
the shares of such series or authorize the board of directors to ao so
(1) Limit or deny the existing pre-emptive rights of the shares of such
class
(j) Cancel or otherwise affect dividends on the shares of such class
which have accrued but have not been declared
History: L. 1961, ch. 28, § 56.

16-10-57. Articles of amendment.
The articles of amendment shall be signed by the corporation by its president or vice-president and by its secretary or an assistant secretary, and
verified by one of the officers signing such articles, and shall set forth
(1) the name of the corporation,
(2) the amendment so adopted,
(3) the date of the adoption of the amendment by the shareholders
(4) the number of shares outstanding, and the number of shares entitled to vote on the articles of amendment, and if the shares of any class
are entitled to vote on these articles as a class, the designation and number of outstanding shares entitled to vote on the articles of amendment of
each class,
(5) the number of shares voted for and against the amendment respectively, and, if the shares of any class are entitled to vote on the amendment as a class, the number of shares of each class which voted for and
against the amendment, respectively,
(6) if the amendment provides for an exchange, reclassification, or cancellation of issued shares, and if the manner this is to be effected is not set
forth m the amendment, then a statement of the manner m which the
exchange, reclassification, or cancellation of issued shares shall be effected; and
(7) if the amendment effects a change in the amount of stated capital,
then a statement of the manner m which the same is effected and a
statement, expressed m dollars, of the amount of stated capital as
changed by the amendment.
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History- L. 1961, ch. 28, § 57, 1963, ch 19,
* 4, 1985, ch. 178, § 38.
Amendment Notes. — The 1985 amend
ment substituted 'signed" near the beginning
of the introductory paragraph for executed in
duplicate
redesignated Subsections la)
hrough (g) as Subsections (1) through (7) sub
atituted entitled to vote on the articles of
amendment near the beginning of Subsection
4) for entitled to vote thereon substituted
entitled to vote on these articles near the
middle of Subsection (4) for entitled to vote
thereon
substituted
on the articles of
amendment of each class' at the end of Subsec

16-10-59

tion (4) for thereon of each such' substituted
on the amendment' near the middle of Subsection (5) for thereon' substituted 'each
class which voted for and against the amendment' at the end of Subsection (5) for 'each
such class voted for and against such amendment substituted this is to be effected' near
the middle of Subsection (6) for in which the
same shall be effected substituted exchange,
reclassification
or cancellation of issued
shares shall be effected, a n d ' at the end of Subsection (6) for same shall be effected' and
made minor changes in phraseology and punctuation

18-10-58. Filing articles of amendment — Issuance of certificate of amendment.
\n original and one copy of the articles of amendment shall be delivered to
ne Division of Corporations and Commercial Code If that division finds that
he articles of amendment conform to law, it shall, when all fees have been
^aid as prescribed in this title
(1) endorse on the original and one copy the word 'filed'' and the
month, day, and year of the filing,
<2) file the original in its office, and
3) issue a certificate of amendment to which it shall attach the copy
~*~e certificate of amendment together with the attached copy of the arti^ or amendment shall be returned to the corporation or its representative
^lstorv L 1961 ch 28, $ 58, 1984, ch 66,
1
1385 ch 178, § 39
menament Notes — The 1984 amend
ge nt ^uostituted references to Division of Cor
^orations and Commercial Code for references
~> ^cretarv ot state throughout the section
T e LDs5 amendment substituted references
1
i original and one copv of the articles of

incorporation tor references to duplicate ongirials throughout the section substituted prescribed in this title at the end ot the first paragraph for in this act prescribed
deleted
thereof at the end of Subsection (1) and deleted affixed thereto by the Division of Corporations and Commercial Code before shall be
returned near the end of the last paragraph

16-10-59. Effect of certificate of amendment.
t- ^on the issuance of the certificate of amendment bv the Division of Corpot ons ana Commercial Code the amendment shall become effective and the
T
iues ot mcomoration shall be deemed to be amended accordingly
^ imendment shall affect anv existing cause of action m favor of or
-nm>t sucn corporation or any pending suit to which such corporation shall
e
o a m or the existing rights of persons other than shareholders and m
" e ' ent the corporate name shall be changed by amendment no suit
ic:nt bv or against such corporation under its former name shall abate tor
t reason

n

>tor\ L 1961 ch 28 ^ 59 1984, ch 66,
^ i * nriment Notes — The 1984 amend

ment substituted Division of Corporations and
Commercial Code for secretary of state in
the first Daragrapn
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